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passcd by The Assistant Commissioner, CGST, Division-1V, Ahmedabad
North Commissionerate

M/s Spanker International Pyt Ltd.
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27, Gopi Estate, B/H Ramdev Masala,
Changodar, Ahmedabad, Gujarat-382213
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Any person aggrieved by this Order-in-Appeal may file an appcal to the appropriate

| authority in the following way.

National Bench or Regional ‘Bench of / /\ppc]lato Tribunal framed under GST ACL/CGS’I‘ ‘Act
in the cases where one of the issues involved relates to place of supply as per Scction

109(5) of CGST Act, 2017.

Statc Bench or Area Bench of Appc]latc Tribunal framed under GST /\cl/CGb’l ‘Act othc1
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the /\ppcllatc Tribunal shall be filed as prcscnbccl under Rule 110 of CGST
Rules, 2017 and shall be accompanicd with a fec of Rs. Onc¢ Thousand for every Rs. One
lakh of Tax or Input Tax Crcdil involved or the differcnce in Tax or Input Tax Credit
involved or the amount of fine, fce or penalty determined in the order appealed against,
subject to a maximum of Rs, ’l\vcnty Five Thousand.

Appeal under Scction | 12(1) of CGST Act, 2017 (o /\pp(‘l]ato “Tribunal shall be filed alonq
with relevant documents cither electronically or as may be notified by the Registrar,
Appcellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanicd by a copy of the order appealed against
within scven days of filing FORM GST APL-0S online.
/\ppcal to be filed before Appclldtc Tribunal under Section 1 12(8) ‘of the CGST Act, 2017
after paying -

(i) Ifull amount_of Tax, Interest, Fine, Fee and Penally arising {rom Lhc impugned
order, as is admitted/accepled by the appellant; and
(i) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,

in addition to the amount paid under Scction 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

"The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated”

(03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the /\ppc]lal(‘ Tribunal enters office, whichever is later,
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ORDER-IN-APFEAL | "

BRIEF FACTS OF THE CASE:

M/s. Spanker International Pvt Lid., 27, Gopi Estate, B/H Ramdev Masala,
Changodar, Ahmedabad, Gujarat — 382 213 (hercinafter referred to as the ‘appellant”) has
filed the appeal on 20.02.2023 against Order-in—(}riginal No. 37/AC/D/2022-23/AM dated
14-12-2022 (hereinafter referred to as the “impugned order”) passed by the Assistant
Commissioner, CGST & C. Ex., Division-IV, Ahmedabad North Commissionerate
(hereinafter referred to as the “adjudicating authority”) for wrongly availed transitional
credit of Rs. 25,02,634/-.

2. Brief facts of the case in the present appeal is that the appellant registered
under GSTIN 24AADCS0455R1Z1, have been engaged in the business of manufacturing
and supply of industrial automatic doors, PVC doors etc., and also have been providing
service of - ‘erection, com’miséioning and installation and GTA service. During the
verification of TRAN-1 it was observed that the appellant have transitioned credit of Rs.
39,74,129/- through TRAN-1 for stock as existing, under Section 140 of the CGST Act,
2017. It was observed that the appellant have been taken excess eredit of Rs. 25,02,634 /-
which they have reversed vide DRC-03 No. AD2407210024035 dated 05.07.2021. The
appellant have also paid the interest amount of Rs.7,99,236 /- vide DRC-03 No.
AD2407210135299 dated 06.07.2021. The appellant have not paid the penalty and
therefore the same was recoverable under section 73(1) of the CGST Act, 2017 read with

Pk ?Sec\t{on 122(2) of the CGST Act, 2017. The appellant have paid interest of Rs. 7,99,236/-
ah LR CENTR,

hergas, they were required to pay interest amount of Rs. 21,17 845/ @24% as per

: %UOI} 50(3) of the CGST Act, 2017.
3

’1/;/ Accordingly, a Show. Cause Notice F. No. V/27-26/SCN/ SPANKAR/TRANS-1/2021-

’4‘ 22 dated 1.10.2021 was issued to the appellant for (i) Recovery of interest of Rs.

21,75,845/- on wrongly availed transitional credit of Rs. 25,02,634 /- under section 50(3) of

the CGST ACT, 2017 read with Section 73(1) of the CGST Act, 2017 and as the appellant
has paid the interest of Rs. 7,99,236/- for appropriation of the same against their liability;
(ii) imposition of penalty under section 73(1) of CGST Act, 2017 read with section 122(2) of
the CGST Act, 2017.

2.2 Subsequently, the adjudicating authority vide OIO No. 37/AC/D/2022-23/AM dated
14.12.2022 has confirmed the demand and order for recovery of interest of Rs. 8,25,887 /-
on wrongly availed transitional credit of Rs. 25,02,634/- u/s 50(3) of CGST Act, 2017 read
with Section 73(1) of CGST Act, 2017 and appropriated amotint of Rs. 7,99,236/- paid by
the appélla.nt against the same and imposed penalty of Rs. 2,50,263/- on wrong availment
and utilization of ITC under section 73(1) read with 73(9) of the CGST Act, 2017 and
section 122(2(a) of the CGST Act. 2017.
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3. Being aggrieved with the impugned .o'rd'g‘ar,'- the appellant preferred the present appeal
on 20.02.2023 on the following grounds:

» The adjudicating authority vide impugﬁed order has raised the demand for short payment of
liability for the period from July 2017 to March 2018. The appellant prays that the impugned

order being contrary to facts and law deserve to be deleted.

» The adjudicating authority has grossly erred in law while levying order by raising demand of

Rs. 2,50,263/- for penalty under Section 73(1) read with 73(9) of the CGST Act, 2017 and
section 122(2)(a) of the CGST Act, 2017.

» The adjudicating authority has levied penalty of Rs. 2,50,263/- under section 73(1) read with
' Sectibn 73(9) of the CGST Act, 2017 and Section 122(2)(a) of the CGST Act, 2017 for the
reason that the assessee has short paid the total amount of tax liability alongwith interest of
Rs. 26,651/-. The adjudicating authority has not considered the contention of the assessee
that the tax liability of Rs. 25,02,634/ - has been paid alongwith interest of Rs. 7,99,236/- in
the requisite time period but due to delayed in verification procedure by the assessing officer
the time period has been increased and thus, the interest amount considered by the

‘adjudicating authority has been increased accordingly for that time period to Rs. 8,25,887/-.

> Thé interest has been calculated by the appellant as per the provision. The appellant had

voluntarily deposited the total tax along with interest as per the provisions.

» From the above, it is substantiate that there is not any malafide intention nor any
misstatement of facts. Further, the appellant had paid all taxes with interest before the
issuance of Show Cause Notice. There is just due to time gap in calculation of interest of Rs.
26,650/~ which the appellant also agreed to pay. Thus, the appellant did not have nay
| - malafide intention to short pay the liability as per Section 50 of the CGST Act, 2017 read with
Section 73(1) of the CGST Act, 2017.

J Subsection (8) of Sectidn 73:

“Where any person chargeable with tax under sub-section(1) or sub-section (3) pays
the said tax along with interest payable under section 50 within thirty days of the

issue of show cause notice, no penalty shall be payable and all proceedings in respect
of the said notice shall be deemed to be concluded.”

In light of the Section 73(8) and the reasons stated above, the appellant requested to waive off the
penalty of Rs. 2,50,263/- on wrong availment and utilization of ITC under section 73(1) read with
73(9) of the CGST Act, 2017 and Section 122(2(a) of the CGST Act, 2017.

PERSONAL HEARING :

4, Personal hearing in the present appeal was held on 11.07.2023 and 25.07.2023, Mr.
Sandip Gupta, Chartered Accountant, appeared on 25.07.2023 in person on behalf of the
appellant in the present appeal as authorized representative. During P.H. he has submitted
that they have paid all dues along with interest before issue of the Show Cause Notice.

However, there were some calculation mistake and only Rs. 26,650/~ of interest portion has
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been paid on 22.02.2023 i.e after issue of Order-In-Original dated 14.12.2023. Since, all -

tax has been paid before SCN, no penalty is imposable as per Section 73(8) of the CGST
Act, 2017. Further, they have submitted their calculation sheet vide email dated
12.07.2021 sent to the department i.e much before i issue of SCN and tax (ITC) was already
been paid on 5.07.2021 vide DRC-03 No. AD2407210024035 dated 05.07.2021 and

interest Rs. 7,99,236/- was also paid on 16.07.2021 vide DRC-03 No. AD2407210135299

dated 16.07.2021. Therefore no penalty should be imposed.

DISCUSSION AND FINDINGS:

S. I have gone through the facts of the case, written submissions made by the

‘appellant’. 1 find that the main issue to be decided in the instant case is whether

(i) the. demand of recovery of interest of Rs. 8,25,887/- on wrongly availed transitional
credit of Rs. 25,02,634/- u/s 50(3) of CGST Act, 2017 read with Section 73(1) of CGST Act,

2017 and appropriated amount of Rs. 7,99,236/- paid by the appellant against the interest
is legal and proper or otherwise; and

(i) penalty of Rs. 2,50,263/- imposed under the impugned order passed by the

adJudlcatlng authority is 1egal and proper or otherwise on wrong availment and

Submissions made by the ‘appellant’ in the appeal Memorandum as well as during the

personal hearing.

5.2 I find that the adjudicating authority in the impugned order mentioned in Para-2
that during the verification of TRAN-1 it was observed that the appellant have transitioned
credit of Rs. 39,74,129/- through TRAN-1 for stock as existing, under Section 140 of the
CGST Act, 2017. It was observed that the appellant have transitioned excess amount of
Rs.25,02,634/- and availed and utilized the said amount as Input Tax Credit (ITC).
Further, the appellant have reversed the wrongly availed and utilized ITC of Rs.25,02,634 /-
vide DRC-03 No. AD240721002403S dated 05.07.2021. They have also paid interest
amount of Rs.7,99,236/- @18% on wrongly availed and utilized ITC. Here I find that the
appellant have wrongly availed and utilized excess ITC of Rs. 25,02,634 /- and paid excess
availed ITC Rs.25,02,634/- along with interest Rs.7,99,236/- before issue of SCN vide
DRC-03 No. AD240721002403S dated 05-07-2021 and No. AD2407210135299 dated 16-

07-2021 respectively and balance amount of Interest Rs.26,650/- on 22-02-2023 vide DR-

03 No. AD2402230149593 dated 22-02-2023 after issue of impugned order. I ﬁnd that the
appellant have availed & utilised inadmissible ITC amounting to Rs.25,02, 634 / and paid
back after 4 years, therefore violated the provisions of section 140 of the Act, committed by
the é.i)peﬂant, thﬁé liable for penalty under section 122(2) (a) of the CGST Act. Since the

wrongly availed Transitional Credit have been paid before issue of SCN along with interest
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- (except interest of Rs.26,650/- which was paid after issue of OIO) no penalty is imposable
in terms of Section 73(9) of the CGST Act. '

5.3  From the above, I find that the appellant in the present case committed the offence
for wrongly availment and utilization of Input Tax Credit (ITC) and paid the wrongly availed
credit along with interest before issue of SCN, therefore, in view of the above, the penalty
imposed under Section 73(9) of the CGST Act, 2017 is not maintainable, however, the
penalty imposed under the provisions of Section 122(2)(a) of the CGST Act, 2017 by the
adjudicating authority for violation of provisions of Section 140 of CGST Act is just, legal

and proper as per the provisions of Law.

6. In view of the discussion and findings above, I upheld the order issued by the
adjudicating authority to the extent of demand of Interest of Rs.8,25,887 /-on disallowance
of ITC and recovery of interest thereof. I also uphold the penalty of Rs.2,50,263/- under
Section 122(2)(a) of the CGST Act, 2017. I set aside the penalty imposed under Section
73(9) of the CGST Act, 2017. The QIO is modified to the above extent.

7. srdieral gt T e w7 Rverr Soden Al ¥ BT ST )
7. The appeal filed by the appellant stands disposed of in above terms.

W 3;@’).. 2)
(Adesma’r\ngtdn)

Joint Commissioner (Appeals)

Date:31.7.2023

€rinftendent,
Central Tax (Appeals), Ahmedabad

Bv R.P.A.D.
To

M/s. Spanker International Pyt Ltd.,
27, Gopi Estate, B/H Ramdev Masala,
Changodar, Ahmedabad, Gujarat — 382 213

Copy to:

1. The Principal .Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Comm%ss_}oner, CGST & C. Excise, Appeals, Ahmedabad

3. The Commissioner, Central GST & C.Ex, Commissionerate—Ahmedabad North

4. The Dy / Assistant Commissioner, CGST ivisi
North Commissionerate, , & B, DlVlSlOl’l-IV, Senand, Abmedabad

S. The Additional Commissioner, Central Tax (System), Ahmedabad North

6. The Superintendent (Svst S / ;
webeite (Systems), CGST Appeals, Ahmedabad, for publication of the OIA on

oZ-Cuard File / P.A. File.
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